Customs Bulletin 


Regulations, Rulings, Decisions, and Notices 
concerning Customs and related matters 


and Decisions 


of the United States Court of Appeals foi 
the Federal Circuit and the United 
States Court of International Trade 


DECEMBER 9, 1992 


This issue contains: 
U.S. Customs Service 
T.D. 92-109 Through 92-111 
General Notices 
U.S. Court of International Trade 
Slip Op. 92-204 and 92-205 
Abstracted Decisions: 
Classification: C92/188 Through 92/190 


THE DEPARTMENT OF THE TREASURY 
U.S. Customs Service 





NOTICE 


The decisions, rulings, notices, and abstracts which are published in 
the Customs BULLETIN are subject to correction for typographical or 
other printing errors. Users may notify the U.S. Customs Service, Of- 


fice of Logistics Management, Printing and Distribution Branch, 
Washington, D.C. 20229, of any such errors in order that corrections 
may be made before the bound volumes are published. 


For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402 





U.S. Customs Service 


Treasury Decisions 


(T.D. 92-109) 


RECORDATION OF TRADE NAME: 
“MODULAR COMPUTER SYSTEMS, INC.” 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: On Wednesday, August 26, 1992, a notice of application for 
the recordation under Section 42 of the Act of July 5, 1946, as amended 
(15 U.S.C. 1124), of the trade name “MODULAR COMPUTER SYS- 
TEMS, INC., was published in the Federal Register (57 FR 38712). The 
notice advised that before final action was taken on the application, con- 
sideration would be given to any relevant data, views, or arguments sub- 
mitted in writing by any person in opposition to the recordation and 
received not later than October 26, 1992. No responses were received in 
opposition to the notice. 

Accordingly, as provided in Section 133.14, Customs Regulations (19 
CFR 133.14), the name “MODULAR COMPUTERSYSTEMS, INC.,” is 
recorded as the trade name used by MODULAR COMPUTER SYS- 
TEMS, INC., a/k/a Modcomp, a corporation organized under the laws of 
the State of Florida, located at 1650 West McNab Road, Post Office Box 
6099, Fort Lauderdale, Florida 33340. The trade name is used in connec- 
tion with computers, computer peripherals, computer programs and 
computer systems. The merchandise is manufactured in the United 
States. 


EFFECTIVE DATE: November 27, 1992. 


FOR FURTHER INFORMATION CONTACT: Delois P. Cooper, Intel- 
lectual Property Rights Branch, 1301 Constitution Avenue, NW., 
(Franklin Court), Washington D.C. 20229 (202-482-6960). 


Dated: November 20, 1992. 
JOHN F. ATwoop, 
Chief, 
Intellectual Property Rights Branch. 


[Published in the Federal Register, November 27, 1992 (57 FR 56402)] 
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CUSTOMS BULLETIN AND DECISIONS, VOL. 26, NO. 50, DECEMBER 9, 1992 


(T.D. 92-110) 


RECORDATION OF TRADE NAME: 
“COAST FOUNDRY & MFG., CO.” 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: On Thursday, September 10, 1992, a notice of application 
for the recordation under Section 42 of the Act of July 5, 1946, as 
amended (15 U.S.C. 1124), of the trade name “COAST FOUNDRY & 
MFG., CO., was published in the Federal Register (57 FR 41547). The 
notice advised that before final action was taken on the application, con- 
sideration would be given to any relevant data, views, or arguments sub- 
mitted in writing by any person in opposition to the recordation and 
received not later than November 10, 1992. No responses were received 
in opposition to the notice. 

Accordingly, as provided in Section 133.14, Customs Regulations (19 
CFR 133.14), the name “COAST FOUNDRY & MFG., CO., is recorded 
as the trade name used by Coast Foundry & MFG., Co., a corporation 
organized under the laws of the State of California, located at 2707 
North Garey Avenue, Pomona, California 91769. The trade name is 
used in connection with valves and fittings for toilet ranks. 


EFFECTIVE DATE: November 27, 1992. 


FOR FURTHER INFORMATION CONTACT: Delois P. Cooper, Intel- 
lectual Property Rights Branch, 1301 Constitution Avenue, NW., 
(Franklin Court), Washington D.C. 20229 (202-482-6960). 
Dated: November 20, 1992. 
JOHN F. ATwoop, 
Chief, 
Intellectual Property Rights Branch. 


[Published in the Federal Register, November 27, 1992 (57 FR 56402)] 





U.S. CUSTOMS SERVICE 


(T.D. 92-111) 


RECORDATION OF TRADE NAME: 
“ASHLEY FURNITURE INDUSTRIES, INC.” 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: On Thursday, September 24, 1992, a notice of application 
for the recordation under Section 42 of the Act of July 5, 1946, as 
amended (15 U.S.C. 1124), of the trade name “ASHLEY FURNITURE 
INDUSTRIES, INC.,” was published in the Federal Register (57 FR 
44228). The notice advised that before final action was taken on the ap- 
plication, consideration would be given to any relevant data, views, or 
arguments submitted in writing by any person in opposition to the 
recordation and received not later than November 23, 1992. No re- 
sponses were received in opposition to the notice. 

Accordingly, as provided in Section 133.14, Customs Regulation 
(19 CFR 133.14), the name “ASHLEY FURNITURE INDUSTRIES, 
INC.” is recorded as the trade name used by ASHLEY FURNITURE IN- 
DUSTRIES, INC., a corporation organized under the laws of the state of 
California, located at 350 Madison Street, Arcadia, Wisconsin 54612. 
The trade name is used in connection with furniture. 


EFFECTIVE DATE: November 30, 1992. 


FOR FURTHER INFORMATION CONTACT: Gina D’Onofrio, Intel- 
lectual Property Rights Branch, 1301 Constitution Avenue, NW., 
(Franklin Court), Washington, D.C. 20229 (202-482-6960). 
Dated: November 24, 1992. 
JOHN F. ATwoon, 
Chief, 
Intellectual Property Rights Branch. 


[Published in the Federal Register, November 30, 1992 (57 FR 56632)] 





U.S. Customs Service 


General Notices 


APPLICATION FOR RECORDATION OF TRADE NAME: 
“WEMCO, INC.” 


ACTION: Notice of application for recordation of trade name. 


SUMMARY: Application has been filed pursuant to section 133.12, Cus- 
toms Regulations (19 CFR 133.12), for the recordation under section 42 
of the Act of July 5, 1946, as amended (15 U.S.C. 1124), ofthe trade name 
“WEMCO, INC.,” used by Wemco, Inc., a corporation organized under 
the laws of the State of Louisiana, located at 966 South White Street, 
New Orleans, Louisiana 70125. 

The application states that the trade name is used in connection with 
mens and boys neckties, ready ties, bow ties, ties and handkerchief sets 
and formal wear. 

Before final action is taken on the application, consideration will be 
given to any relevant data, views, or arguments submitted in writing by 
any person in opposition to the recordation of this trade name. Notice of 
the action taken on the application for recordation of this trade name 
will be published in the Federal Register. 


DATE: Comments must be received on or before January 26, 1993. 


ADDRESS: Written comments should be addressed to U.S. Customs 
Service, Attention: Intellectual Property Rights Branch, 1301 Constitu- 
tion Avenue, NW., (Franklin Court), Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Delois P. Cooper, Intel- 
lectual Property Rights Branch, 1301 Constitution Avenue, NW., 
(Franklin Court), Washington D.C. 20229 (202-482-6960). 
Dated: November 20, 1992. 
JOHN F. ATwoon, 
Chief, 
Intellectual Property Rights Branch. 


[Published in the Federal Register, November 27, 1992 (57 FR 56402)] 





CUSTOMS BULLETIN AND DECISIONS, VOL. 26, NO. 50, DECEMBER 9, 1992 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 13-1992) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of October 1992 follow. 
The last notice was published in the Customs BULLETIN on October 28, 
1992. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, Room 4145, 1301 Constitution Avenue, 
N.W., (Franklin Court), Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 482-6960. 


Dated: November 20, 1992. 
JOHN F. ATwoop, 
Chief, 
Intellectual Property Rights Branch. 


The lists of recordations follow: 
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REC NUMBER 


COP9200349 
coP9200350 
cOP9200351 
COP9200352 
COP9200353 
COP9200354 
COP9200355 
COP9200356 
COP9200357 
COP9200358 
COP9200359 
COP9200360 
COP9200361 
COP9200362 
COP9200363 
COP9200364 
COP9200365 
COP9200366 
COP9200367 
COP9200368 
COP9200369 
COP9200370 
coP9200371 
COP9200372 
COP9200373 
COP9200374 
COP9200375 
COP9200376 
COP9200377 
CoP9200378 
COP9200379 
COP9200380 
COP9200381 
COP9200382 
COP9200383 
COP9200384 
COP9200385 
COP9200386 
COP9200387 
COP9200388 
COP9200389 
COP9200390 
coPp9200391 
COP9200392 
COP9200393 
COP9200394 
COP9200395 
COP9200396 
COP9200397 


19921001 
19921001 
19921001 
19921001 
19921001 
19921002 
19921002 
19921002 
19921002 
19921007 
19921015 
19921016 
19921016 
19921016 
19921016 
19921016 
19921019 
19921019 
19921019 
19921019 
19921019 
19921019 
19921019 
19921019 
19921019 
19921019 
19921020 
19921020 
19921020 
19921020 
19921020 
19921020 
19921020 
19921023 
19921023 
19921023 
19921023 
19921023 
19921023 
19921023 
19921023 
19921023 
19921023 
19921023 
19921023 
19921023 
19921023 
19921023 
19921023 


20121001 
20121001 
20121001 
20121001 
20121001 
20121002 
20121002 
20121002 
20121002 
20121007 
20121015 
20121016 
20121016 


20121019 
20111020 
20121020 
20121020 
20101020 
20121020 
20121020 
20101020 
20121023 
20121023 
20121023 
20121023 
20121023 
20121023 
20121023 
20121023 
20121023 
20121023 
20121023 
20121023 
20121023 
20121023 
20121023 
20121023 





U.S. CU 
IPR RECORDATIONS 


NAME OF T 


COUNTRY DOLLIE DOLL 

DC COMICS BATMAN STYLE G 
FLASH STYLE GUIDE 
SUPERMAN STYLE GUIDE 
BATMAN RETURNS STYLE GUID 
ALLEYWAY 

MICROSOFT MS DOS VERSION 
MICROSOFT MS DOS VERSION 
SWAMP THING STYLE GUIDE 
KNIGHTS OF THE ROUND 
HIGHWAY HUNTER 

ROSE II 

SKULL WITH BANDANA 
CLASSIC IRON KNUCKLEHEAD 
CLASSIC IRON PANHEAD HARD 
CLASSIC IRON PANHEAD 
CLASSIC IRON SHOVELHEAD 
CLASSIC IRON BLOCKHEAD 
SKULL, BONES, WINGS C.I. 
EAGLE/RIDE WITH THE WIND 
SKULL WITH EYE PATCH 
UNICORN PEGASUS 

AFRICA WITH LION/RASTA LI 
SKULL PATTERN 

SPLITTING HEADACHE 
TRI-SKULL 

FISHER-PRICE CHRISTMAS P 
FISHER-PRICE “ 
FISHER-PRICE 
FISHER-PRICE 
FISHER-PRICE 
FISHER-PRICE 
FISHER-PRICE 

PATRICIA (MY 

91-REAL SOUNDS NEWBORN 


CACTUS KIDS ALARM CLO 
CHERISHED TEDDIES 
CHERISHED TEDDIES 
CHERISHED TEDDIES 
CHERISHED TEDDIES 
CHERISHED TEDDIES 
CHERISHED TEDDIES 
CHERISHED TEDDIES 
CHERISHED TEDDIES 
CHERISHED TEDDIES 
CHERISHED TEDDIES 
CHERISHED TEDDIES 
CHERISHED TEDDIES 


STOMS SERVICE 
ADDED IN OCTOBER 1992 


5.00 UPGRADE 
5.00 


ION AFRICA 


UFFALUMP KID AND STOCKING 
ALUMP DUCK 

ALUMP BUNNY 

RRY THE PTERODACTYL 

EGO THE STEGOSAURUS 

B 

E 


) 
AGIC NURSERY DOLL HEAD 
K 


» SAIL BEAR WITH DOLL AND BOAT 


1 
3 
9 
2 
2 
3 
1 
8 
6 
7 
5 
4 


PAGE 
DETAIL 


OWNER NAME 


P.W. WOO & SONS, INC. 

DC COMICS INC. 

DC COMICS INC. 

DC COMICS INC. 

DC COMICS INC. 

NINTENDO OF AMERICA INC. 
MICROSOFT CORPORATION 
MICROSOFT CORPORATION 

DC COMICS INC. 

CAPCOM CO., LTD. 

THREE VICTORY INDUSTRIAL 
ADAMS APPLE DISTRIBUTING 
ADAMS APPLE DISTRIBUTING 
ADAMS APPLE DISTRIBUTING 
ADAMS APPLE DISTRIBUTING 
ADAMS APPLE DISTRIBUTING 
ADAMS APPLE DISTRIBUTING 
ADAMS APPLE DISTRIBUTING 
ADAMS APPLE DISTRIBUTING 
ADAMS APPLE DISTRIBUTING 
ADAMS APPLE DISTRIBUTING 
ADAMS APPLE DISTRIBUTING 
ADAMS APPLE DISTRIBUTING 
ADAMS APPLE DISTRIBUTING 
ADAMS APPLE DISTRIBUTING 
ADAMS APPLE DISTRIBUTING 
FISHER-PRICE, INC. 
FISHER-PRICE, INC. 
FISHER-PRICE, INC. 
FISHER-PRICE, INC. 
FISHER-PRICE, INC. 
FISHER-PRICE, INC. 
FISHER-PRICE, INC. 
ASHTON-DRAKE GALLIERIES LTD. 
MATTEL, INC. 

RHYTHM WATCH CO., LTD. 
RHYTHM WATCH CO., LTD. 
PRISCILLA HILLMAN 

PRISCILLA HILLMAN 

PRISCILLA HILLMAN 

PRISCILLA HILLMAN 

PRISCILLA HILLMAN 

PRISCILLA HILLMAN 

PRISCILLA HILLMAN 

PRISCILLA HILLMAN 

PRISCILLA HILLMAN 

PRISCILLA HILLMAN 

PRISCILLA HILLMAN 

PRISCILLA HILLMAN 
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- 
4 
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REC NUMBER NAME OF COP, TMK, TNM 


COP9200398 19921023 20121023 CHERISHED TEDDIES #950440 
COP9200399 19921023 20121023 CHERISHED TEDDIES #950424 
COP9200400 19921027 20121027 TULIP BOUQUET STYLE 860 
COP9200401 19921027 20121027 DRESDEN PLATE, BLUE -STYLE & 
coPp9200402 19921027 20121027 COLONIAL STAR, STYLE 842 
COP9200403 19921027 20121027 RAINBOW FAN -STYLE 863 
COP9200404 19921027 20121027 TRIP AROUND THE WORLD - STY 
COP9200405 19921027 20121027 8 POINT STAR PINK - STYLE 86 
COP9200406 19921027 20121027 EDWARDIAN FLOWERS DESIGN 8&4 
COP9200407 19921027 20121027 BASE CODE AHA-1504B 434209-C 
COP9200408 19921027 20121027 BASE CODE, 

COP9200409 19921027 20121027 BASE CODE 

COP9200410 19921027 20121027 BASE CODE 

coPp9200411 19921027 20121027 BASE CODE 

COP9200412 19921027 20121027 BASE 

coPp9200413 19921027 20121027 BASE AHA-154X 427210-00 
COP9200414 19921027 20121027 BASE ACB-2372B 
COP9200415 19921027 20121027 BASE AHA-1542A UCODE 42 
COP9200416 19921027 20121027 BASE AHA-1542A 427202-0 
COP9200417 19921027 20121027 BASE AHA-1740 BIOS 450 
COP9200418 19921027 20121027 BASE 

COP9200419 19921027 20121027 BASE AHA-1740 STNDRD.H 
COP9200420 19921027 20121027 ADB-6110 MCODE 433 
cop9200421 19921027 20121027 AHA-154XB MCODE 43 
COP9200422 19921027 20121027 AHA~154071542B 43 
COP9200423 19921027 20121027 AHA-1540B/1542B 43 
COP9200424 19921027 20121027 ACB-4525S4501 MCOD 
COP9200425 19921027 20121027 ADB-6110 MCODE 433 
COP9200426 19921027 20121027 AHA-1540B 427221-0 
COP9200427 19921027 20121027 AHA-1540B BIOS 427 
COP9200428 19921027 20121027 ACB~232XD 437406-0 
COP9200429 19921027 20121027 AHA-1740 ENHNCD.HE 
COP9200430 19921027 20121027 AHA-154XB BIOS 427 
COP9200431 19921027 20121027 ACB-232XB 439304-0 
COP9200432 19921027 20121027 E AHA-1540B71542 434 
COP9200433 19921027 20121027 AHA-1540B71542 434 
COP9200434 19921027 20121027 AHA-154X 427216-00 
COP9200435 19921027 20121027 AHA-154X 427211-00 
COP9200436 19921027 20121027 DE AHA-154XB MCODE 43 
COP9200437 19921027 20121027 CODE, ACB-2610 427701-0 
COP9200438 19921028 20121028 126990 

COP9200439 19921028 20121028 116849 

COP9200440 19921028 20121028 116870 

COP9200441 19921028 20121028 126027 

COP9200442 19921028 20121028 236161 

COP9200443 19921028 20121028 026717 

COP9200444 19921028 20121028 116857 

COP9200445 19921028 20121028 126018 





MS SERVICE PAGE 
DED IN OCTOBER 1992 DETAIL 


OWNER NAME 


PRISCILLA HILLMAN 
PRISCILLA HILLMAN 
CH ASSOCIATES, 
ASSOCIATES, 
ASSOCIATES, 
ASSOCIATES, 
ASSOCIATES, 
ARCH ASSOCIATES, INC. 
CRANSTON PRINT WORKS CO. 
ADAPTEC INC. 
ADAPTEC INC. 
ADAPTEC INC. 
ADAPTEC INC. 
ADAPTEC INC. 
ADAPTEC INC. 
ADAPTEC INC. 
ADAPTEC INC. 
ADAPTEC INC. 
ADAPTEC INC. 
405-00 REV.A ADAPTEC INC. 
E 444601-00 REV.A ADAPTEC INC. 
EX 450307-00 REV.A ADAPTEC INC. 
3604-00 REV.A ADAPTEC INC. 
34208-00 REV.A ADAPTEC INC. 
4203-00 REV.A ADAPTEC INC. 
34204-00 REV.A ADAPTEC INC 
DE 433902 REV.A ADAPTEC INC 
3605-00 REV.A ADAPTEC INC 
00 REV.A ADAPTEC INC 
ADAPTEC INC 
REV.A ADAPTEC INC 
EX 457504-00 REV.A ADAPTEC INC 
7222-00 REV.A ADAPTEC INC 
00 REV.A ADAPTEC INC 
4205-00 REV.A ADAPTEC INC 
4204-00 REV.A ADAPTEC INC 
0 REV.A ADAPTEC INC 
0 REV.A ADAPTEC INC 
34208-00 REV.A ADAPTEC INC 
00 REV A ADAPTEC INC. 
KALDOR FABRICMAKER 
KALDOR FABRICMAKER 
KALDOR FABRICMAKER 
KALDOR FABRICMAKER 
KALDOR FABRICMAKER 
KALDOR FABRICMAKER 
KALDOR FABRICMAKER 
KALDOR FABRICMAKER 
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REC NUMBER 


EFF DT 


EXP DT 


SUBTOTAL RECORDATION TYPE 


T™MK9200541 
TMK9200542 
TMK9200543 
TMK9200544 
TMK9200545 
T™MK9200546 
TMK9200547 
T™MK9200548 
TMK9200549 
TMK9200550 
TMK9200551 
TMK9200552 
TMK9200553 
TMK9200554 
TMK9200555 
TMK9200556 
TMK9200557 
TMK9200558 
TMK9200559 
T™MK9200560 
™K9200561 
TMK9200562 
T™MK9200563 
T™MK9200564 
TMK9200565 
T™MK9200566 
T™MK9200567 
TMK9200568 
T™MK9200569 
TMK9200570 
TMK9200571 
TMK9200572 
TMK9200573 
TMK9200574 
TMK9200575 
TMK9200576 
TMK9200577 
TMK9200578 
T™MK9200579 
TMK9200580 
TMK9200581 
TMK9200582 
TMK9200583 
TMK9200584 
TMK9200585 
TMK9200586 


19921001 
19921001 
19921001 
19921001 
19921001 
19921002 
19921002 
19921006 
19921007 
19921014 
19921014 
19921014 
19921014 
19921015 
19921015 
19921020 
19921020 
19921020 
19921020 
19921020 
19921020 
19921020 
19921020 
19921021 
19921021 
19921021 
19921021 
19921021 
19921021 
19921021 
19921021 
19921021 
19921021 
19921021 
19921021 
19921021 
19921021 
19921021 
19921022 
19921022 
19921023 
19921023 
19921023 
19921023 
19921026 
19921026 


20050514 
20020116 
20020616 
20001218 
20000224 
20020222 
20020222 
20120922 
20121007 
20020621 
20090711 
20060520 
20011008 
20030924 
19941029 
20021102 
20010614 
19980601 
20040331 
20040211 
19961123 
20040814 
20040828 
20001218 
20010205 
20020512 
20060612 
20080607 
20020424 
20020130 
20040317 
20040331 
20000505 
20010915 
20011013 
20031213 
20040814 
20040904 
20090321 
20020211 
20060527 
20090404 
20020616 
20070707 
20020707 
20090124 





U.S. CUSTOMS 
IPR RECORDATIONS ADDI 


NAME OF COP, TMK, TNM OR MSK 


EARHART 
AMELIA EARHART 
TAPTITE 
TYPE TT 
PLASTITE 
DOUBLE WAVE DESIGN 
OPTYLE 
WHITE TAIL CUTLERY HAND MADE 
ONE SHOT 
SCM TRI-BAR 
HEALTH GARDS 
AT EASE 
PRECIOUS 
GARDS 
MISCELLANEOUS DESIGN 
BATES 
BROOKS 
PUPPIES 
PUPPIES 
PUPPIES 
PUPPIES 
PUPPIES 
PUPPIES 
PUPPIES 
PUPPIES 
WOLVERINE 
WOLVERINE 
WOLVERINE 
WOLVERINE 
DESIGN OF DOG 
DESIGN DOG 
DESIGN DOG 
DESIGN DOG 
DESIGN DOG 
DESIGN DOG 
DESIGN DOG 
DESIGN DOG 
DESIGN DOG 
REGINA 
COOKIE DESIGN 
PEARL RIVER BRIDGE WITH DESI¢ 
SAM & LIBBY 
Ss 


CM 

VENTURA PUBLISHER 
AVANTEDGE 

OAKLEY 


AND 


DEER DESIGN 


OWNER NAME 


BALTIMORE LUGGAGE 
BALTIMORE LUGGAGE 


PAGE 
DETAIL 


RESEARCH ENGINEERING & MFG. 
RESEARCH ENGINEERING & MFG. 
RESEARCH ENGINEERING & MFG. 


OPTYL EYEWEAR FASHION 
OPTYL EYEWEAR FASHION 
JAMES HOLLIS GLOVER 
MCCULLOCH CORPORATION 
SCM CHEMICALS, INC. 
TRANZONIC COMPANIES, THE 
TRANZONIC COMPANIES, THE 
TRANZONIC COMPANIES, THE 
AAV COMPANIES, THE 

HYDE MANUFACTURING COMPANY 
WOLVERINE WORLD WIDE, INC. 
WOLVERINE WORLD WIDE, 
WOLVERINE WORLD WIDE, 
WOLVERINE WORLD WIDE, 
WOLVERINE WORLD WIDE, 
WOLVERINE WORLD WIDE, 
WOLVERINE WORLD WIDE, 
WOLVERINE WORLD WIDE, 
WOLVERINE WORLD WIDE, 
WOLVERINE WORLD WIDE, 
WOLVERINE WORLD 
WOLVERINE WORLD 
WOLVERINE WORLD 
WOLVERINE WORLD 
WOLVERINE WORLD 
WOLVERINE WORLD 
WOLVERINE WORLD 
WOLVERINE WORLD 
WOLVERINE WORLD 
WOLVERINE WORLD 
WOLVERINE WORLD 
WOLVERINE WORLD ° 
WOLVERINE WORLD DE, INC. 
STELLA D'ORO BISCUIT CO., 
STELLA D'ORO BISCUIT CO., 
GUANGDONG INTERNATIONAL 
SAM & LIBBY, INC. 

SCM CHEMICALS, INC. 
VENTURA SOFTWARE INC. 
BOLLE AMERICA, INC. 
OAKLEY 


INC. 
INC. 
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11709792 CUSTOMS SE 


U.S. 
19:41:10 IPR RECORDATIONS ADDED I 


REC NUMBER NAME OF COP, TMK, TNM OR MSK 


TMK9200587 19921026 20090110 OAKLEY STYLIZED 
TMK9200588 19921027 20060826 REVO 

TMK9200589 19921027 20020724 HALF-HALF WITH DESIGN 
TMK9200590 19921027 20090919 DIAMOND 

TMK9200591 19921027 20020407 POWER!SEARCH 
TMK9200592 19921027 20090411 ORLIMAR 

TMK9200593 19921027 20020630 FOREIGN CHARACTER 
TMKS 200594 19921027 20020616 TEAM POWER 

TMK9200595 19921027 20020623 BALLOON KID 
TMK9200596 19921027 20020623 NINTENDO POFNER AND DESIGN 
TMK9200597 19921027 20020512 VERTEX 

TMK9200598 19921027 20040117 SUMACO WITH DESIGN 
T™MK9200599 19921027 20050514 NATACHA 


SUBTOTAL RECORDATION TYPE 59 
TOTAL RECORDATIONS ADDED THIS MONTH 





ERVICE 
IN OCTOBER 1992 


PAGE 
DETAIL 


OWNER NAME 


OAKLEY, INC. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 92-204) 
LyNTEQ, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 90-04-00175 


(Dated November 17, 1992) 


JUDGMENT 


Tsouca.as, Judge: In accordance with the mandate of November 4, 
1992, of the United States Court of Appeals for the Federal Circuit, it is 
hereby 

ORDERED that judgment be, and hereby is, entered for defendant the 
United States affirming the classification of the imported merchandise 
under item 3203.00.50, HTUS, and the assessment of duties thereunder 
at 3.1% ad valorem; and it is further 

ORDERED that this action is hereby dismissed. 


(Slip Op. 92-205) 


NSK Lrp. anp NSK Corp., PLAINTIFFS v. UnNiTeD States, U.S. 
DEPARTMENT OF COMMERCE, DEFENDANTS, AND TIMKEN CO., DEFENDANT- 
INTERVENOR 


Court No. 90-10-00543 


Pursuant to Rule 56.1 of the Rules of this Court, plaintiffs move for judgment on the 
agency record claiming that the Department of Commerce, International Trade Admini- 
stration’s (“Commerce” or “ITA”) final administrative review determination was unsup- 
ported by substantial evidence on the record and not in accordance with law. Specifically, 
plaintiffs claim (1) that the ITA erroneously failed to adjust plaintiffs’ home market sell- 
ing prices to account for early payment discounts; (2) that the ITA improperly excluded 
NSK’s below cost sales in its calculation of foreign market value; (3) that in calculating 
plaintiffs’ dumping margins, the ITA punitively applied the highest dumping margin of 
any responding firm as “best information available”; and (4) that the ITA’s final results 
contain clerical errors. 

Held: This case is remanded to Commerce to (1) reconsider NSK’s claim for early pay- 
ment discounts and clarify any discrepancies in the record thereto; (2) to either reconsider 
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NSK’s sales made at below-cost or to specifically substantiate on the record its determina- 
tion that below-cost sales would not be recovered in the normal course of trade within a 
reasonable period of time; and (3) to correct clerical errors. Also, plaintiffs’ motion for 
judgment on the agency record regarding “best information available” is denied as Com- 
merce’s finding on this issue was reasonable. 

[Plaintiffs’ motion for judgment on the agency record denied in part and granted in part 
and this case is remanded to the ITA]. 


(Dated November 19, 1992) 


Donohue and Denohue (Joseph F. Donohue, Jr. and Kathleen C. Inguaggiato) for plain- 
tiffs. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis); of 
counsel: Joan L. MacKenzie, Attorney-Advisor, Office of the Chief Counsel for Import Ad- 
ministration, U.S. Department of Commerce, for defendants. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr., 
John M. Breen and Margaret E.O. Edozien) for The Timken company. 


OPINION 


Tsouca.as, Judges: Pursuant to Rule 56.1 of the Rules of this Court, 
plaintiffs, NSK Ltd. and NSK Corporation (collectively “NSK”), move 
for an order granting judgment upon the agency record. NSK Ltd. is a 
manufacturer and exporter of tapered roller bearings (“TRBs”) from Ja- 
pan, and NSK Corporation is the importer of such merchandise. This 
motion challenges the final administrative determination of the United 
States Department of Commerce, International Trade Administration 
(“ITA” or “Commerce”), for TRBs imported into the United States from 


Japan. Tapered Roller Bearings Four Inches or Less in Outside Diame- 
ter and Certain Components Thereof From Japan; Final Results of An- 
tidumping Duty Administrative Review (“Final Results”), 55 Fed. Reg. 
38,720 (1990). This final determination covers TRBs manufactured by 
NSK and other manufacturers, and sold in the United States from 
August 1, 1986 through July 31, 1987 (“period of review”). 


BACKGROUND 


On September 21, 1987, Commerce published a notice of initiation of 
administrative review covering TRBs imported from Japan. Initiation 
of Antidumping and Countervailing Duty Administrative Reviews; 
France et al., 52 Fed. Reg. 35,466 (1987). 

On August 16, 1989, Commerce published the preliminary results of 
its administrative review for the antidumping findings on TRBs from 
Japan during the period of review and pronounced a dumping margin of 
33.62% ad valorem for NSK. Tapered Roller Bearings Four Inches or 
Less in Outside Diameter and Certain Components Thereof From Ja- 
pan; Preliminary Results of Antidumping Duty Administrative Review 
(“Preliminary Results”), 54 Fed. Reg. 33,749 (1989). 

Commerce subsequently published the final results of the adminis- 
trative review at issue on September 20, 1990. Final Results, 55 Fed. 
Reg. at 38,720. In these results, Commerce reevaluated the preliminary 
results and imposed a higher dumping margin for NSK of 35.00% ad 
valorem. Id. at 38,729. 
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DISCUSSION 


When reviewing a final ITA determination, this Court must uphold 
that determination unless it is “unsupported by substantial evidence on 
the record, or otherwise not in accordance with law.” 19 U.S.C. § 
1516a(b)(1)(B) (1988 & 1992 Supp.). Substantial evidence has been de- 
fined as being “more than a mere scintilla. It means such relevant evi- 
dence as a reasonable mind might accept as adequate to support a 
conclusion.” Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) 
(quoting Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). 


1. Adjustment of Home Market Selling Price for Early Payment 
Discounts: 


Plaintiffs claim that the ITA erroneously failed to adjust plaintiffs’ 
home market selling prices to account for early payment discounts. 
Commerce claims that it did not adjust foreign market value (“FMV”) 
for early payment discounts in the home market because “NSK was un- 
able to provide documents to support the total amount it had paid for 
early payment discounts.” Final Results, 55 Fed. Reg. at 38,727 (Com- 
ment 58). 

During the investigation, NSK claimed, and Commerce subsequently 
verified, that discounts were being given in the home market to custom- 
ers for early payment. NSK Questionnaire Response, Administrative 
Record (“AR”) (Conf.) Doc. 4 at 4, 16 (Att. 1); NSK Home Market Sales 
Verification Report (“Verification Report”) AR (Conf.) Doc. 52 at 13. The 
issue before the court, however, is whether there was adequate docu- 
mentation to support verification of the total amount paid for the dis- 
counts. 

The record shows a discrepancy between the preliminary analysis 
memorandum and the verification report. In the preliminary analysis 
memorandum there lies an implication that Commerce requested docu- 
ments to verify the total amount paid, and that such documents were 
not produced by NSK. ITA Memorandum of Analysis, AR (Conf.) Doc. 
64 at 4-5. The verification report, however, makes no reference to the 
alleged inability to verify the total figure. Verification Report, AR 
(Conf.) Doc. 52 at 13. Commerce concedes this assertion and supports a 
finding for remand to reconsider NSK’s claim for early payment dis- 
counts. Defendants’ Memorandum in Partial Opposition to Plaintiffs’ 
Motion for Judgment Upon the Agency Record (“Defendants’ Memoran- 
dum”) at 5. 

The Timken Company (“Timken”) does not consent to remand on 
this issue and requests the court to affirm a determination which the 
ITA now concedes is suspect. Timken makes the misguided argument 
that it “was NSK’s obligation to provide support for claimed adjust- 
ments during verification [and, further, that] [c]laims that are not veri- 
fiable from the record cannot be allowed under the statute.” Timken’s 
Memorandum of Points and Authorities in Opposition to Plaintiffs’ Mo- 
tion for Judgment on the Agency Record at 9. 
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As both Commerce and NSK have pointed out, Commerce’s attempt 
and inability to verify the total amount paid by NSK for early payment 
discounts is not reflected in the record. Thus, Commerce’s subsequent 
disallowance of an adjustment to NSK’s FMV for early payment dis- 
counts is hereby remanded to Commerce to reconsider NSK’s claim for 
early payment discounts and to clarify any discrepancy on the record. 


2. Cost-Recovery on TRBs Sold Below Cost of Production: 

Secondly, plaintiffs claim that the ITA wrongfully excluded NSK’s be- 
low cost sales in its calculations of foreign market value, and further- 
more that it improperly disregarded the evidence offered by plaintiffs in 
support of recovering the costs of selling TRBs at below the cost of pro- 
duction within a reasonable period of time and in the normal course of 
trade. 

When the ITA determines that home market sales have been made at 
below the cost of production, such sales are disregarded in the calcula- 
tion of foreign market value if the sales “(1) have been made over an ex- 
tended period of time and in substantial quantities, and (2) are not at 
prices which permit recovery of all costs within a reasonable period of 
time in the normal course of trade.” 19 U.S.C. § 1677b(b) (1988 & 1992 
Supp.). 

In the case at hand, Commerce determined that plaintiffs made be- 
low-cost sales over an extended period of time, the costs of which would 
not be recovered within a reasonable period of time in the normal course 
of trade. Final Results, 55 Fed. Reg. at 38,725 (Comment 41). 

Plaintiffs acquiesce that below-cost sales were made over an extended 
period of time; however, they contest Commerce’s determination that 
the costs of the sales will not be recovered. 

In responding to Commerce’s questionnaires, plaintiffs submitted in- 
formation demonstrating that development costs incurred in 1986-87 
reduced production costs in 1987-88. Commerce dispensed with this in- 
formation offered by NSK by categorizing it as “mere claims” and “alle- 
gations” unsupported by evidence. As such, according to Commerce, the 
information is simply “insufficient to establish that NSK, in fact, recov- 
ered its costs with respect to the below-cost sales during the next review 
period * * *.” Defendants’ Memorandum at 13. It has been established 
by this Court that 

[ilf the cost of production declines in the future below the inves- 
tigatory prices, * * * then such prices may allow recoupment of all 
costs at some future date, and Commerce must determine whether 
the time necessary for complete recoupment is a “reasonable period 
of time in the normal course of trade” under section 1677b(b). 


Toho Titanium Co. v. United States (“Toho I”), 11 CIT 160, 167, 657 F. 
Supp. 1280, 1286 (1987). 

Moreover, plaintiffs provided Commerce with examples of four mod- 
els of TRBs, sold below-cost in the period of review, for which costs were 
recovered within the year immediately following the period of review. 
This Court has determined in Daewoo Elecs. Co. v. United States, 13 CIT 
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253, 263, 712 F. Supp. 931, 942 (1989), that inquiries into the recovery of 
costs from below-cost sales should concern a period subsequent to the 
investigation. Since the period of review in the instant case is one year, it 
is pertinent that plaintiffs’ showed by example, that subsequent recov- 
ery within one year is possible. In fact, in Toho Titanium Co. v. United 
States (“Toho IT”), 11 CIT 680, 670 F. Supp. 1019 (1987), this court 
enunciated the following principle: 


This issue on remand is not whether the record supports the conclu- 
sion that Toho would be able to recover its costs at the prices 
charged during the investigatory period within a reasonable period 
of time in the normal course of trade, but whether there is substan- 
tial evidence on the record supporting Commerce’s determination 
a Toho could not recover its costs at these prices in such time pe- 
riod. 


Id. at 682, 670 F. Supp. at 1022 (emphasis in original). 

In three cases, the Court remanded the final determination of the 
ITA, regarding recovery of costs due to below-cost sales, because the 
ITA’s determination was not supported by substantial evidence on the 
record. See Toho II, id. at 684, 670 F. Supp. at 1023; The Timken Co. v. 
United States, 11 CIT 786, 673 F. Supp. 495 (1987); Daewoo Elecs. Co., 
13 CIT 253, 712 F. Supp. 931. Although the latter two may be distin- 
guished on the facts (in Timken, hypothetical information was pre- 
sented to show recoupment of costs and, in Daewoo, large marketing 
and start-up costs were erroneously disregarded by Commerce), the pri- 
mary justification given in all three cases by the Court in remanding was 
that 


[c]entral to a proper determination by Commerce is some discus- 
sion on the record as to why the prices charged on sales * * * will not 
allow recovery of [the company’s] costs in a reasonable period of 
time. 


Toho I, 11 CIT at 167, 657 F. Supp. at 1286. 

This standard also applies to the case before us as well. Commerce has 
an affirmative duty to explain on the record why NSK’s prices will not 
permit recovery of costs within a reasonable period of time in the normal 
course of trade. The only justification given by Commerce in its determi- 
nation is that NSK “did not demonstrate that it would recover the costs 
of selling TRBs below cost within a reasonable period of time.” Final Re- 
sults, 55 Fed. Reg. at 38,725. 

The standard of review, whether Commerce’s action is supported by 
substantial evidence on the record and in accordance with law, implies 
that in the face of evidence to the contrary, the burden should be on 
Commerce to show why the costs will not be recovered within a reason- 
able period of time in the normal course of trade. Commerce did not sus- 
tain this burden. Therefore, this case is remanded to Commerce to 
either reconsider the sales made at below-cost or to specifically substan- 
tiate on the record its determination that costs of below-cost sales would 
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not be recovered in the normal course of trade within a reasonable pe- 
riod of time. 


3. Best Information Available: 

Plaintiffs also claim that in calculating plaintiffs’ dumping margins, 
Commerce-punitively applied the highest dumping margin of any re- 
sponding firm as best information available. Pursuant to 19 U.S.C. 
§ 1677e(c) (1992 Supp.), “whenever a party or any other person refuses 
or is unable to produce information requested in a timely manner and in 
the form required, or otherwise significantly impedes an investigation, 
[Commerce shall] use the best information otherwise available.” 

During the review at issue, Commerce claims that it selected the high- 
est rate from all responding firms as best information available because 
NSK failed to provide Commerce with cost of manufacturing informa- 
tion for certain U.S. and home market TRBs. Final Results, 55 Fed. Reg. 
at 38,728 (Comment 65). The court has previously affirmed Commerce’s 
decision to use the highest rate for any responding firm when there was 
missing data necessary to the investigation. See Allied-Signal Aero- 
space Co. v. United States, 16CIT ___, Slip Op. 92-157 (Sept. 17, 1992); 
NSK Ltd. v. United States, 16CIT__, 794 F. Supp. 1156 (1992); Rhone 
Poulenc, Inc. v. United States, 13 CIT 218, 710 F. Supp. 341 (1989), aff'd, 
899 F.2d 1185 (Fed. Cir. 1990). In fact, in Allied-Signal, the Court stated 
that 

[t]he best information available provision is indeed broadly written 
and is intended to grant Commerce considerable discretion in de- 


termining what constitutes the best information available. * * * 
This Court asserted in Rhone Poulenc, that “[o]nce Commerce has 
exercised its discretion to use the best information available rule 
against a respondent, it is for Commerce, not the respondent, to de- 
termine what is the best information.” 


Allied-Signal, 16 CIT at __, Slip Op. 92-157 at 6. 

Furthermore, the Court of Appeals for the Federal Circuit affirmed 
Rhone Poulenc because “Rhone Poulenc offered no evidence showing 
that recent margins were more probative of current conditions than the 
highest prior margin.” Rhone Poulenc, 899 F.2d at 1190. 

In this case, plaintiffs likewise did not offer evidence to show that the 
margin used by Commerce was unreasonable and not in accordance 
with law. Moreover, “the use of the highest prior margin as BIA is not 
punitive, rather there is a presumption that it ‘is the most probative evi- 
dence of current margins.’” Neuweg Fertigung GmbH uv. United States, 
16 CIT _—«, __, 797 F. Supp. 1020, 1024 (1992) (quoting Rhone 
Poulenc, 899 F.2d at 1190). Therefore, Commerce’s selection of the 
highest rate was not “punitive,” but rather was reasonable and in accor- 
dance with law. 


4. Clerical Errors: 


Finally, NSK identifies several computer programming errors com- 
mitted by Commerce during the review. Briefly stated, they impact two 





U.S. COURT OF INTERNATIONAL TRADE 19 


areas of the investigation: (1) errors in calculating rebate amounts from 
U.S. selling price, as well as (2) programming logic pertaining to levels of 
trade in the home market for purposes of merchandise comparisons. 
Thus, plaintiffs ask that these corrections be made and that the mar- 
gin be recalculated and then published as amended. Since both Com- 
merce and Timken agree with plaintiffs, this case is remanded to 
Commerce to correct these clerical errors as identified by plaintiffs. 


CONCLUSION 


In accordance with the foregoing opinion, this case is remanded to 
Commerce to (1) reconsider NSK’s claim for early payment discounts 
and clarify any discrepancies in the record thereto; (2) to either recon- 
sider NSK’s sales made at below-cost or to specifically substantiate on 
the record its determination that costs of below-cost sales would not be 
recovered in the normal course of trade within a reasonable period of 
time; and (3) to correct clerical errors. Also, plaintiffs’ motion for judg- 
ment on the agency record regarding “best information available” is de- 
nied as Commerce’s finding on this issue was reasonable. Commerce 
shall file remand results in this case with the Court within sixty (60) 
days of the date this opinion is entered. Any responses or comments 
must be filed within thirty (30) days thereafter. Parties may file rebuttal 
comments within fifteen (15) days of the date responses are due. 





aN 


ABSTRACTED CLASSIFICAT 


DECISION NO. 
DATE PLAINTIFF COURT NO. ASSESSED 
JUDGE 


Mattel Inc. 


Mattel Inc. 87-5-00642 
DiCarlo, J. 
C92/190 Transflock Inc. 89-03-00131 


11/18/92 
Musgrave, J. 





0Z 


TION DECISIONS 


HELD BASIS nee 


912.20 Mattel, Inc. v. U.S. New York 
Free of duty 926 F.2d 1116 (1991)} Toys, etc. 


912.20 Mattel, Inc. v. U.S. Los Angeles 
Free of duty 926 F.2d 1116 (1991)] Toys, ete. 


Agreed statement of Buffalo 
of facts Transfer flock decals 


° 
S 
m 
= 
9 
s 
2 
wy 
e 
e 
be 
os 
j= 
Z 
o 
y 
& 
2 
a 
9 
Z 
P 
< 
S 
re 
bd 
= 
Zz 
= 
a 
= 
vy 
os 
Q 
SI 
s 
bo 
is 
= 
© 
a 
© 
Oo 
bd 














Index 


Customs Bulletin and Decisions 
Vol. 26, No. 50, December 9, 1992 


U.S. Customs Service 


Treasury Decisions 
T.D. No. 
Trade name, recordation of: 
Ashley Furniture Industries, Inc. ................... 92-111 
Cannt Pannen y Gr Net COS ors ae owes a ec ie ss 92-110 
Modular Computer Systems, Inc. ................... 92-109 


General Notices 


Copyright, trademark, and trade name recordations, No. 13-1992, 
October 1992 

Trade name, application for recordation: Wemco, Inc.; solicitation of 
comments 


U.S. Court of International Trade 


Slip Opinions 
Slip Op. No. 
Lyntegq, Inc. v. United States 
NSK Ltd. v. United States 


Abstracted Decisions 
Decision No. 


Classification C92/188-—C92/190 


U.S. G.P.O. 1992-343-018-60018 











